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1. Under 4 C.F.R. S 2 1 . l ( d )  ( 1 9 8 5 )  of o u r  Bid P r o t e s t  
R e g u l a t i o n s ,  a p r o t e s t  may be  d i s m i s s  where t h e  
p r o t e s t e r  f a i l s  to f u r n i s h  a c o p y  o f  t h e  protest  
to  t h e  c o n t r a c t i n g  o f f i c e r  n o t  l a t e r  t h a n  1 day  
a f t e r  t h e  p r o t e s t  is  f i l e d  w i t h  GAO. However, 
d i s m i s s a l  of  t h e  p r o t e s t  is n o t  r e q u i r e d  where  
t h e  record shows t h a t  t h e  p r o t e s t e r  t i m e l y  f u r -  
n i s h e d  a copy o f  i ts p r o t e s t  to  t h e  a d d r e s s  of t h e  
con t r ac t ing  o f f i c e r ,  bu.t t h a t  t h e  l e t t e r  was 
rejected and  r e t u r n e d  t o  t h e  p r o t e s t e r .  

2. Where there are  no a d e q u a t e  s p e c i f i c a t i o n s  t o  
d e t e r m i n e  w h e t h e r  a d d r e s s  l a b e l s  c a n  be  u s e d  w i t h  
a n  a d d r e s s  l a b e l  p r i n t e r ,  p r o c u r i n g  a c t i v i t y  
p r o p e r l y  may require b i d  samples. 

Pose, I n c . ,  p r o t e s t s  t h e  r e q u i r e m e n t  f o r  b i d  s a m p l e s  
unde r  s o l i c i t a t i o n  No. 0000-520027, a t o t a l  small  b u s i n e s s  
s e t - a s i d e  i s s u e d  by t h e  Depar tmen t  o f  S t a t e  f o r  a n  i n d e f i -  
n i t e  q u a n t i t y  of a d d r e s s  l a b e l s .  Pose a r g u e s  t h a t  t h i s  
r e q u i r e m e n t  is u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n .  

W e  d e n y  t h e  protest .  

By notice of A p r i l  23,  1985 ,  B-218491.1, w e  d i s m i s s e d  
P o s e ' s  p r o t e s t  f o r  f a i l u r e  t o  comply w i t h  4 C.F.R. C 2 1 . l ( d )  
(1985) o f  o u r  B i d  P r o t e s t  R e g u l a t i o n s ,  which r e q u i r e s  t h a t  a 
copy o f  t h e  p r o t e s t  be f u r n i s h e d  t o  t h e  cont rac t ing  agency  
not l a t e r  t h a t  1 d a y  a f t e r  i t  i s  f i l e d  w i t h  GAO. Pose  
s u b s e q u e n t l y  f u r n i s h e d  e v i d e n c e  i n d i c a t i n g  t h a t  i t  had s e n t  
a copy  of t h e  p r o t e s t  by c e r t i f i e d  mail t o  t h e  con t r ac t ing  
o f f i c e r ' s  a d d r e s s ,  t h a t  i t  a r r i v e d  a t  t h a t  a d d r e s s  p r i o r  t o  
r e c e i p t  o f  t h e  protest by our O f f i c e ,  b u t  t h a t  t h e  l e t te r  
had been r e f u s e d  and r e t u r n e d  t o  t h e  protester.  W e  r eopened  
t h e  f i l e  and  r e q u e s t e d  a r e p o r t  o n  t h e  p r o t e s t  f rom t h e  
agency .  
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The S t a t e  D e p a r t m e n t  a r g u e s  t h a t  P o s e ' s  p r o t e s t  
r o p e r l y  was d i s m i s s e d  f o r  f a i l u r e  to  comply  w i t h  4 C.F.R. 

- 2 1 . l ( d )  ( 1 9 8 5 ) .  The  S t a t e  D e p a r t m e n t  a l s o  asser t s  t h a t ,  
i f  o u r  O f f i c e  r e v e r s e s  i t s  d i s m i s s a l  o f  t h e  p r o t e s t ,  t h e  
p r o t e s t  s h o u l d  be d e n i e d  b e c a u s e  t h e  a g e n c y  h a d  a r e a s o n a b l e  
bas i s  f o r  t h e  b i d  sample r e q u i r e m e n t .  

T h e  S t a t e  D e p a r t m e n t  a r g u e s  t h a t  Pose f a i l e d  t o  address 
t h e  c o p y  of t h e  p r o t e s t  i n  a c c o r d a n c e  w i t h  i n s t r u c t i o n s  se t  
f o r t h  i n  t h e  s o l i c i t a t i o n  a n d  t h u s  P o s e  was r e s p o n s i b l e  f o r  
t h e  u n t i m e l y  receipt o f  t h e  p r o t e s t .  The  S t a t e  D e p a r t m e n t  
c i t e s  a s  a n a l o g o u s  o u r  d e c i s i o n  i n  ISS E n e r g y  Services I n c . ,  
R-216030, Aug. 27 ,  1 9 8 4 ,  84-2 C.P.D. (I 230. I n  t h a t  case, 
w e  r e f u s e d  t o  c o n s i d e r  a p r o t e s t  which  w a s  u n t i m e l y  f i l e d  
w i t h  o u r  O f f i c e  b e c a u s e  t h e  p r o t e s t e r  m i s a d d r e s s e d  t h e  
protest .  However ,  t h e  h o l d i n g  i n  ISS E n e r g y ,  R-216030, 
s u p r a ,  is i n a p p l i c a b l e  h e r e  b e c a u s e  Pose's  p r o t e s t  was n o t  
misaddressed. 

O u r  B i d  P r o t e s t  R e g u l a t i o n s ,  4 C.F .R .  S 2 1 . l ( d )  ( 1 9 8 5 ) ,  
p r o v i d e ,  i n  p e r t i n e n t  p a r t ,  t h a t :  

"The p ro tes te r  s h a l l  f u r n i s h  a c o p y  o f  t h e  p r o t e s t  . . . t o  t h e  i n d i v i d u a l  o r  l o c a t i o n  d e s i g n a t e d  by 
t h e  c o n t r a c t i n g  a g e n c y  i n  t h e  s o l i c i t a t i o n  f o r  
receipt  of p ro tes t s .  I f  there  is no  d e s i g n a t i o n  
i n  t h e  s o l i c i t a t i o n ,  t h e  p r o t e s t e r  s h a l l  f u r n i s h  a 
c o p y  o f  t h e  p r o t e s t  t o  t h e  c o n t r a c t i n g  o f f i c e r  

11 . . .  
The S t a t e  D e p a r t m e n t  s o l i c i t a t i o n  d i d  n o t  d e s i g n a t e  a n  

i n d i v i d u a l  o r  l oca t ion  f o r  receipt of protests,  b u t  o n l y  
p r o v i d e d  a d d r e s s e s  f o r  s u b m i s s i o n  of b i d s .  I n  t h e  a b s e n c e  
of a d e s i g n a t e d  l o c a t i o n  i n  t h e  s o l i c i t a t i o n  f o r  s u b m i s s i o n  
of a c o p y  of t h e  p r o t e s t ,  t h e  c o p y  o f  t h e  p r o t e s t  p r o p e r l y  
was s e n t  to  t h e  a d d r e s s  w h e r e  t h e  c o n t r a c t i n g  o f f i c e r  was 
located.  The  l e t t e r  a r r i v e d  t i m e l y ,  b u t  was r e f u s e d .  T h u s ,  
Pose complied w i t h  t h e  f i l i n g  r e q u i r e m e n t s  o f  4 C.F.R. 
S 2 1 . 1  ( 1 9 8 5 )  b u t ,  €or r e a s o n s  beyond  t h e  p ro tes te r ' s  
c o n t r o l ,  t h e  c o n t r a c t i n g  o f f i c e r  d i d  n o t  t i m e l y  r e c e i v e  t h e  
c o p y  o f  t h e  p r o t e s t .  T h e  c o n t r a c t i n g  o f f i c e r  s u b s e q u e n t l y  
r e c e i v e d  a c o p y  of t h e  p r o t e s t .  We reopened t h e  case a n d ,  
a t  o u r  r e q u e s t ?  t h e  c o n t r a c t i n g  o f f i c e r  f i l e d  a r e p o r t .  
Under  these c i r c u m s t a n c e s ,  w e  w i l l  c o n s i d e r  Pose 's  p r o t e s t  
on t h e  merits. 

Pose c h a l l e n g e s  t h e  b i d  sample r e q u i r e m e n t  a s  u n d u l y  
r e s t r i c t i v e  of c o m p e t i t i o n  s i n c e  i t  would  r e q u i r e  Pose to  
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purchase a special-shaped die cutting tool costing $500. 
Pose asserts that only firms that have supplied this product 
to the government previously will be able to supply a Sam- 
ple, and that it is economically unfeasible for Pose to sup- 
ply a sample without assurance of a contract. Pose also 
contends that the agency's needs could be met without 
requiring samples before award. 

The State Department reports that it has an automated 
passport issuance system called the Travel Document Issuance 
system (TDIS) at eight passport ayencies in the United 
States. A final step in the passport preparation process is 
the printing of a mailing label with the name and address of 
the passport applicant. The TDIS uses an address label 
printer which automatically prints the address on the mail- 
ing labels. The first labels used by the passport agencies 
were purchased as part of the TDIS system from the contrac- 
tor who developed the system. When the State Department 
began to purchase labels from sources other than the oriyi- 
nal supplier, the State Department experienced problems with 
the machine's operation. The machine automatically feeds 
labels to the printer mechanism and, by use of a light 
sensor stops when the label is in the proper position for 
printing. However, the State Department found that the 
liyht sensor could not "read" certain labels and the labels 
were not feeding into the machine. Also the State Depart- 
ment found that the other labels did not feed through the 
machine automatically and that the machine was jamming. The 
State Department believes that the jamming was caused by 
incompatible adhesive or label stock thickness or a combina- 
tion of these label features. The State Department reports 
that it attempted to work with the vendors to remedy the 
problem. It developed specifications listiny all the known 
salient characteristics of the labels that had been used 
successfully in the printer. However, according to the 
agency, the specifications could not ensure that the labels 
would dispense from the printer without jamming. The State 
Department concluded that the only way to determine if the 
labels met this requirement was to test bid samples. 

The use of bid samples is authorized by the Federal 
Acquisition Regulation, 48 C.F.R.  S 14.202-4 (19841, and has 
been sanctioned by our office where, as in this case, it is 
determined that the specifications are not sufficiently 
definite to allow a determination that an item offered will 
meet the government's minimum needs without samples. See 
Magnaco Industries, B-216211, Jan. 3 1 ,  198S, 85-1 C.P.D. 
11 122. 
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I n  t h e  p r e s e n t  case,  b i d  s a m p l e s  were r e q u i r e d  b e c a u s e  
t h e  s t a t e  D e p a r t m e n t  c o u l d  n o t  d r a f t  a d e q u a t e  s p e c i f i c a t i o n s  
to  e n s u r e  t h a t  t h e  address  l a b e l s  w o u l d  w o r k  i n  t h e  address 
l a b e l  p r i n t e r .  O t h e r  t h a n  to  asser t  t h a t  i t s  l a b e l s  a n d  
those of o t h e r  v e n d o r s  s h o u l d  work  i n  a n y  p r i n t e r ,  t h e  
p r o t e s t e r  h a s  f a i l e d  t o  meet i ts  b u r d e n  o f  s h o w i n g  why t h e  
sample r e q u i r e m e n t  is u n r e a s o n a b l e .  M o r e o v e r ,  w e  n o t e  t h a t  
s e v e n  b i d s  were r e c e i v e d  f r o m  small b u s i n e s s e s  u n d e r  t h i s  
s o l i c i t a t i o n ,  w h i c h  s t r o n g l y  i n d i c a t e s  t h a t  t h i s  r e q u i r e m e n t  
was n o t  a n  u n r e a s o n a b l e  r e s t r i c t i o n  o n  c o m p e t i t i o n .  Galaxy 
C u s t o d i a l  Services ,  I n c . ,  e t  a l . ,  R-215738,  e t  a l . ,  J u n e  10 ,  
1 9 8 5 ,  6 4  Comp.  Gen. - , 85-1 11 658 .  F i n a l l y ,  w e  t h i n k  t h e  
g o v e r n m e n t  i n  these c i r c u m s t a n c e s  s h o u l d  n o t  h a v e  t o  a s s u m e  
t h e  r i s k  of c o n t r a c t i n g  f o r  a n  u n a c c e p t a b l e  p r o d u c t  i f  b i d  
samples are n o t  r e q u i r e d  b e f o r e  award. - See Magnaco  
I n d u s t r i e s ,  R-216211,  s u p r a .  Based o n  t h i s  record, w e  d o  
n o t  f i n d  t h a t  t h e  r e q u i r e m e n t  f o r  b i d  s a m p l e s  w a s  
u n r e a s o n a b l e .  

W e  d e n y  t h e  protest .  

& H a r r y  4- Q .  Van + Cleve  

v G e n e r a l  C o u n s e l  




